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Pursuant to notice, an adm nistrative hearing was held before D ane D
Trenor, Hearing Oficer with the Division of Administrative Hearings, on My 20,
1988, in Tallahassee, Florida. The issue for determination in this proceedi ng
is whether the statenent contained in Section 7 of respondent’'s Order Nunber
19095, which requires alternative operator services providers to hold subject to
refund all revenues in excess of the | ocal exchange conpany's nost conparabl e
rate, constitutes an invalid exercise of delegated |egislative authority.
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I NTRCDUCTI ON

Pursuant to Section 120.56, Florida Statutes, petitioner Central
Corporation (Central) challenges a portion of Order No. 19095 of the Florida
Public Service Commi ssion (PSC), contending that the chall enged statenent
constitutes a rule within the neaning of the Adm nistrative Procedure Act and is
invalid for failure of the PSCto promulgate it in accordance with the
rul emaki ng procedures required in Section 120.54, Florida Statutes. |In support
of its position of invalidity of the challenged statenment, petitioner presented
the testi nony of Alan Taylor, PSC s Chief of the Bureau of Service Eval uation,
Di vi si on of Communi cations; Jill Hurd, PSC s Chief of the Bureau of Rates and
Econoni cs, Division of Comuni cations; Janes Freenman, accepted as an expert in
the area of econonmics as applied to the regulation of utilities; and Lester
Freeman, the president of Central Corporation. Petitioner's Exhibits 1, 3, 5-8,
11, 12, 15-21, 23 and 24 were received into evidence, sone to a limted extent.



In support of its position that the chall enged statenent is not a "rule"
wi thin the neani ng of the Administrative Procedure Act, the PSC presented the
testimony of Alan Taylor, and offered no further exhibits into evidence.

Subsequent to the hearing, both parties submtted proposed findings of fact
and proposed conclusions of law To the extent that the parties' proposed
factual findings are not included in this Final Order, they are rejected for the
reasons set forth in the Appendi x hereto.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, as well as facts stipulated to by the parties, the foll ow ng rel evant
facts are found:

1. Central Corporation, fornerly known as TFC Tel eservices Corporation, is
a provider of alternative operator services (ACS). An ACS provider provides
operator assisted | ong distance tel econmuni cations services to various entities
including hotels, notels, universities, hospitals and private pay tel ephone
providers. This new ACS tel econmuni cation industry energed after 1984 when AT&T
ceased paying comm ssions to hotels for toll-traffic fromguests and when the
Federal Conmuni cati ons Comni ssion authorized privatel y-owed pay phones. There
are currently nine ACS providers in Florida.

2. Central is authorized by Certificate Nunber 1528, issued by the PSC on
November 21, 1986, to operate as an interexchange carrier within the State of
Florida. Central currently operates in Florida under an approved tariff on file
with the PSC, which tariff becane effective on Septenber 15, 1987, and
aut horizes Central to charge certain anounts for its services. Prior to the
chal | enged action, the PSC never placed any conditions upon Central's approved
tariffed rates.

3. Interexchange conpanies (I XCs) are conpani es which provide |ong
di stance tel ephone services. They are certificated by the PSC on a statew de
basi s and engage in conpetition with each other. Such conpetition, along with
the PSC s fitness screening and approval of tariffed rates, is considered
adequate to protect the public. Consequently, the PSC does not regul ate the
rates of I XCs, at least mnor |XCs including ACS providers. The PSC does not
set rate levels for mnor I XCs and does not set an authorized rate of return on
equity for mnor I XCs. Indeed, in accordance with Section 364.337, Florida
Statutes, which authorizes the PSC to exenpt fromthe requirenents of Chapter
364 a tel ephone company which is in conpetition with or duplicates the services
of anot her tel ephone conmpany, the PSC has placed ACS provi ders under the
separate rules and regul ations pertaining to I XCs, which are not rate base
regul ated. The PSC has never established for any mnor | XC a rate base or an
aut horized or required rate of return

4. Local exchange tel ephone conpanies (LECs) serve a franchi sed nonopol y
area. The LEC agrees to provide service indiscrimnately to the public w thout
conpetition, and, in return, the PSC guarantees the LEC the opportunity to earn
a fair rate of return designed to enulate what m ght be achieved in a
conpetitive market. The PSC sets rate bases and rate levels for LECs, and

aut horizes the rate of return on equity. |In other words, unlike |IXCs, LECs are
rate base regulated utilities. LECs and/or the PSC may initiate rate relief or
rate decrease proceedings. Interimrelief is often necessary and is authorized

by statute and case | aw due to the regulatory lag time pending the concl usion of
the proceedings. Such interimrate relief or interimrate decreases are done on



an individual case-by-case basis and are based upon the financial condition of
the particular LEC. The PSC has never provided interimrate relief or interim
rate decreases on an industry-wide basis. It has set a "generic" rate cap
establishing a 25 cent local call rate for privatel y-owned pay phones, but that
was done on a prospective basis. The PSC has never inposed an industry-w de
rate cap, with a requirement to hold subject to refund nonies in excess of that
cap.

5. At the request of PSC staff, the PSC opened, on Decenber 18, 1987,
Docket Number 871394-TP styled "In re: Review of Requirenents Appropriate for
Al ternative Qperator Services provided fromPublic Tel ephones.” This was
designated as a "generic" proceeding, and enmanated from numerous conplaints the
PSC had received fromend users (i.e., guests of hotels and notels, hospita
pati ents and pay tel ephone users) who had been charged for alternative operator
services. The nature of the conplaints included end users being charged for ACS
wi t hout being aware of using the service, lack of prior know edge of the rates
bei ng charged, inability to use the services of their preferred | XC and
inability to access the LEC operator. The nost significant conplaint, however,
was the excessive rate being charged by sone ACS providers. The evidence
denonstrates that the intrastate |ong di stance rates charged by Central are
consi derably higher than the rates charged by Southern Bell, an LEC

6. Central entered an appearance in Docket No. 871394-TP on Decenber 30,
1987. At an Agenda Conference held on February 2, 1988, the PSC voted on
various recommendations of its staff. As pertinent to this proceeding, the PSC
voted to set an expedited hearing to be held as soon as practicable to deternine
whet her ACS are in the public interest and various other issues concerning the
provi sion of ACS. The PSC also voted to require all AGCS providers to place al
revenues subject to refund that are generated by charges in excess of the AT&T
rate for a conparable call. This vote exceeded the staff's recomendati on
whi ch did not include a "hold subject to refund” requirenent.

7. At an Agenda Conference held on February 16, 1988, the PSC voted to
reconsider the rate cap applicable to ACS providers and to hold the O der
reflecting their February 2nd vote pending such reconsi deration

8. At its Agenda Conference held on March 15, 1988, the PSC reconsi dered
and raised the rate cap anount fromthe AT&T rate for a conparable call to the
LEC rate for a conparable call, thereby decreasing the amount of revenues that
ACS providers must hold subject to refund.

9. The action taken on March 15, 1988, was enbodied in witten O der No.
19095 issued on April 4, 1988. This Oder is entitled "Order Setting for
Hearing the Issue of Wether Alternative Operator Services are in the Public
Interest and Pl aci ng Revenues Subject to Refund ..." The remainder of the title
relates to "proposed agency action" concerning other requirenents for AGCS
provi ders, which are not challenged in this proceeding. Oder No. 19095
decl ares that paragraph 7, which requires ACS providers to hold subject to
refund all charges collected in excess of the approved rate, is effective
February 2, 1988. The Order further recites

"We are cognizant of the serious

i npact this action may have on ACS
providers and their customners.
However, it is our viewthat we
nmust take imedi ate and effective
action to renedy the abusive



situation we perceive exists at
this time. It is in consideration
of these conflicting concerns that
we have chosen the | east drastic
action available. This action does
not require ACS providers to

i medi ately stop charging current

rates. It does not suspend or
revoke any certificates of public
conveni ence and necessity. It does

not levy any fines or penalties.

It nerely places revenues subject

to refund to allow for the return of
these nonies if it is subsequently
deci ded that they were generated
frominappropriate charges.”

Al t hough not enbodied within the terms of Order No. 19095, the parties
stipulated that the hearing to determne public interest is scheduled for August
9-12, 1988.

10. Central requested the PSC to hold an evidentiary hearing prior to
maki ng the rate cap take effect, but this request was denied. The rate cap
requi renent and the disposition of the revenues held by AGCS providers pursuant
to Order No. 19095 are issues to be determ ned at the hearing to be held August
9- 12, 1988.

11. The rate cap requirenent set forth in Order No. 19095 applies to al
ACS providers operating in Florida. Central's current tariff authorizes Central
to charge nore than the rate cap specified in Order No. 19095. Prior to Order
No. 19095, there was no rate cap on ACS providers.

12. Regardl ess of whether the PSC ultinmately orders a refund, the "hold
subj ect to refund"” requirenment which became effective on February 2, 1988, has
i medi ate and significant adverse inpacts upon Central. Central is a
rel atively new conpany and nust use the revenue it generates on a daily basis.
Prior to Order No. 19095, Central was able to rely on the unconditional use of
revenues it receives under its approved Florida tariff. |If Central continues to
charge its current tariffed rates, it will have to set aside the difference
between what it bills and the rate cap, place it in escrow and will not be able
to utilize those funds. It is estimated that the revenues Central m ght have to
refund if it continues to charge its current rates would between $1.2 and $1.7
mllion. Nonrecoverable comm ssions and the cost of a actually nmaking the
refund woul d i ncrease the potential cost of the refund. If Central were to
reduce its rates to the LECrate, it would | ose a substantial anount of revenue
and does not know where it can make up that loss. Even if this option were
chosen today, Central would still have to determne to whomit provided services
since February 2, 1988, and what the potential refund would be. Additiona
staffing and/or conputer equi pnent woul d be necessary to keep track of prior
users and charges. A third option is for Central to withdraw from Fl ori da
intrastate operations pending the outcone and concl usi ons of the August PSC
proceedi ngs. Central operates in many states. Wile its Florida business nakes
up only 8 to 10 percent of its intrastate revenues, sone 40 percent of Central's
entire business originates at Florida properties. |If Central were to cease
payi ng conmmi ssions on intrastate revenues, its intrastate business originating
fromFlorida would go to its conpetitors. Wile Central has nade the decision
not to do business in certain states due to those state's nethods of rate



regul ati on, such deci sions were nmade on a prospective basis. Oher imediate
and adverse inmpacts upon Central include the adm nistrative costs and burdens
associ ated with separate bookkeeping for its Florida operations, as well as
separate books within Florida to segregate the difference between the rate cap
and its tariffed rates. Central has already experienced delays in |oan
financing. Lenders want to wait and see what the PSC does with ACS providers.
The valuation of the conpany is affected due to noney taken out of the revenue
stream and placed in escrow. Central's financial statement nust reflect the
contingent liability of potential refunds and full disclosure nmust be made to
t he Federal Conmunication Conmi ssion

CONCLUSI ONS OF LAW

13. The position of petitioner Central Corporation is that the provision
of Order Number 19095 contained in Section 7, which requires ACS providers to
hol d subject to refund all revenues in excess of the |ocal exchange conpany's
nost conparable rate, constitutes a "rule"” within the neaning of the
Admi ni strative Procedure Act, and is invalid for failure to foll ow appropriate
procedures for rulemaking. As an ACS provider in Florida subject to the
chal | enged requi rement, and havi ng denonstrated an i medi ate and substanti al
adverse effect resulting fromthe chall enged requirenment, petitioner has
standing to seek an adnministrative determ nation of its validity pursuant to
Section 120.56, Florida Statutes.

14. The PSC contends that the "hold subject to refund” provision of
Section 19095 is not a "rule." Various sections w thin Chapter 364, Florida
Statutes, are cited for the proposition that rate changes and interimrates are
acconpl i shed by "orders,” and it is contended that rates are never set or
affected by "rules.” The PSC equates the challenged requirenment to the
establ i shnent of interimrates during the pendency of a full rate-making
proceedi ng. Section 120.72(3), Florida Statutes, is then relied upon by the PSC
to denonstrate that the interimrate provisions of Chapter 364 are not subject
to the provisions of Chapter 120. The PSC further urges that the chall enged
requirenent is not "final" and is not intended to be determ native of the rights
of any given ACS provider. 1/ Instead, future proceedi ngs in August are
contenplated to determ ne whether alternative operator services are in the
public interest and whether refunds are appropriate. According to the PSC, the
chal l enged requirement is tentative and effective only until the hearings in
August, and it is then that future policy will be devel oped and i npl enent ed.

The PSC cites various cases whereby the Courts have allowed it to take action
affecting rates in "order"” form as opposed to undergoing the rul emaki ng
requi renents of Chapter 120, Florida Statutes.

15. Wth certain exclusions not here applicable, a "rule” within the
meani ng of the Admi nistrative Procedure Act is an

"agency statement of general applicability
that inplenments, interprets, or prescribes
law or policy . . . "Section 120.52(16),

Fl orida Statutes.

It has been held that an agency statenment is a "rule"” if it purports in and of
itself to create certain rights and adversely affect others or serves by its own
effect to create rights, to require conpliance or otherwise to have the direct
and consistent effect of law. Balsamyv. Departnment of Health and Rehabilitative
Services, 452 So.2d 976 (Fla. 1st DCA, 1984); State, Departnent of

Admi ni stration v. Harvey, 356 So.2d 323 (Fla. 1st DCA, 1978).



16. There can be no doubt that the chall enged "hold subject to refund”
requirenent falls within the above definitions of a "rule.” The requirenent is
applicable to all ACS providers in Florida. In and of itself, and by its own
effect, it requires ACS providers to either imediately change their previously
approved rates or to set nonies aside for a potential refund in the future. The
fact that the requirenment to hold nonies may term nate, at sone future point in
time at |east six nonths subsequent to its inposition, does not |essen or
obviate the i medi ate, indeed retroactive, requirenent of conpliance. The
chal | enged requirenment is directly and consistently applicable to all AGCS
providers within Florida and its inmedi ate effect is not limted by its sonmewhat
finite duration. Balsamyv. Departnment of Health and Rehabilitative Services,
supra. The burdens of the requirenment occur regardless of whether a refund is
ultimately required. The challenged requirenent is easily distinguishable from
the case of Departnment of Commerce v. Matthews Corp., 358 So.2d 256 (Fla. 1st
DCA, 1978). There, the court held that a wage rate deternination which applied
to one party, in one geographic |ocation, for one construction project was not a
rul e because it was not of general applicability and did not have the consistent
effect of law Here, the "hold subject to refund" requirenment applies to every
ACS provider operating within Florida on a daily basis for a period of at |east
si X nont hs.

17. Wth very limted exception, all forns of agency decision-nmaking are
subject to the APA. Every requirenent or policy relied upon by an agency in
reaching a decision nust be codified as a rule or expressly stated in an order
A rul e has been defined above, and an "order"” is defined as a "final agency
deci si on which does not have the effect of a rule . . ." Section 120.52(11),
Florida Statutes. As concluded above, the challenged requirenment does have the
effect of a rule. Nevertheless, it is recognized that when adjudicating
i ndi vi dual cases, agencies may find thensel ves devel opi ng policies which may
generally be applicable to future cases. This hybrid of a "rule"” and an "order"
has been characterized as "incipient policy," and even sanctioned, especially
where new policies are in the devel opnental stage and in the process of
refinement and further observation. See MDonald v. Departnment of Banking and
Fi nance, 346 So.2d 569 (Fla. 1st DCA, 1977). The courts have | ong recognized
t hat rul emaki ng may not be forced upon an agency, and that policy may be
devel oped through the adjudi cation of individual cases. Both rul emaking and the
adj udi cation of individual cases fulfill adm nistrative due process requirenents
of notice, hearing and judicial review \ile the procedure to be used is left
to the agency's discretion, there is a "self- enforcing” incentive for
rul emaki ng. Wen an agency el ects to adopt incipient policy in a non-rule
proceedi ng, there nust be adequate support and a record foundation for its
decision in each proceeding. MDonald v. Departnent of Banking and Fi nance,
supra. It has been recognized that rul emaki ng proceedi ngs are preferable where
est abl i shed i ndustry-wi de policy is being altered, Anheuser-Busch, Inc. v.
Depart ment of Busi ness Regul ation, 393 So.2d 1177 (Fla. 1st DCA, 1981), and it
is envisioned that resources will not be wasted by repeatedly explicating and
def endi ng agency policy. Barker v. Board of Medical Exam ners, 428 So.2d 720
(Fla. 1st DCA, 1983).

18. Wile an agency may thus devel op, establish or announce its policy
statenments through rul emaki ng or through adjudication on a case-by-case basis,
the PSC foll owed neither path in this instance. There was no rul enaking as
envi si oned by Section 120.54 of the APA. There was no proceedi ng as envi si oned
by Section 120.57 of the APA. Interested and affected persons had no forumin
which to challenge the PSC s inposition of a new requirenment, and there was no
record to review to determine if the basis for the action was supported. 2/



Thus, while the chall enged statenent appears in an "order,"” it is not the type
of "order" agencies are required to utilize when maki ng decisions affecting
substantial interests on a case-by-case basis.

19. The PSC argues that the action taken -- the "hold subject to refund”
requirenent, is sinply in the nature of an interimrate requirenment which the
PSC has the authority to i npose w thout conpliance with APA requirenents. 3/
This argunent nust fail for several reasons. As noted in the findings of fact,
ACS providers are not rate base regulated by the PSC, and the interimrate
provisions in Chapter 364 are inapplicable, at the present tinme, to ACS
providers. In addition, the interimrate procedures of Chapter 364 have never
been applied on an industry wi de basis. O necessity, the considerations are
specific to a particular utility or conpany and its particular financial
condition. To apply a neasure characterized as an interimrate provision to al
ACS providers inplenments a new policy which deviates fromthe PSC existing
policy and manner of regulating ACS providers. Thus, whether the abrupt
di sconti nuance of prior policy is deenmed either a new policy or an interimrate
provision, it nmust be done in conpliance with either rul enaking requirenments or
i ndi vi dual case-by-case adjudication, where there is opportunity for notice,
hearing and judicial review There was none here.

20. Certainly, the PSC has the authority (indeed, the duty) to continually
evaluate its policies and procedures with regard to the regulation of utilities
in Florida. However, when it deternmines to take action in the formof an
i ndustry-wi de requirenment which purports to have the present effect and force of
law, it must do so in the manner authorized by statute. The "hold subject to
refund” requirenent constitutes a "rule,"” yet it was not the product of a
rul emaki ng proceeding. It was not the product of an individual adjudication
envi si oned by Chapter 364 for interimrate relief. It was not notice of
proposed agency action. Unlike the factual situation in the case of Florida
Public Service Comm ssion v. Indiantown Tel ephone System Inc. et al, 435 So.2d
892 (Fla. 1st DCA, 1983), the challenged statenent is nuch nore than defining a
controversy or a notice designed to focus on disputed issues, with the
subsequent opportunity for challenges and adjudi catory hearings. |If the PSC
felt the need for inmediate action in order to protect the public welfare, it
could have utilized the energency rule provisions contained in Section
120.54(9), Florida Statutes. This mechanism of course, would have been
effective for only ninety days.

21. The cases cited by the PSC are readily distinguishable fromthe
instant case. In Indiantown, supra, the Court recognized that adjudicatory
proceedi ngs affecting several parties could be acconplished in a single docket
resulting in a single order. There, the PSC issued a "Notice of Proposed Agency
Action" to each tel ephone conpany in the state notifying of its intent to
di sapprove certain existing agreenents. Contained in that notice was a
statenment of the facts and a statenment of the policy. A procedure was then set
forth for affected parties to file petitions for hearings on the proposed agency
action, said hearings to be held in accordance with Section 120.57, Florida
Statutes. Noting that the agency action involved in the Indiantown proceeding
was "proposed," rather than final, and that opportunities for challenges and
adj udi catory hearings were afforded, the Court held that the Notice of Proposed
Agency Action was not a rule, and pernmitted the PSC to proceed to develop its
policy through adjudication on a case-by-case basis. As indicated above, the
"hol d subject to refund" requirement was not set forth as proposed agency
action. It becane effective on February 2, 1988, over two nonths before the
Order was even reduced to witing. It is true that at the August, 1988 hearing
to be held on the issue of whether ACS are in the public interest, interested



parties will have the opportunity to present evidence and argunent on whet her
refunds shoul d be ordered. However, the chall enged statenent constitutes a
present requirenent to either place nonies in escrow or change rates NOW or
actually from February 2, 1988, through the concl usions of the August hearings.
This is not proposed agency action. By its own effect, it imediately and
retroactively requires conpliance with no opportunity for input, challenge or
heari ng.

22. The PSC cites the case of United Tel ephone Conpany v. Mann, 403 So. 2d
962 (Fla. 1981) as authority for establishing an interim"subject to refund"
condition pending a full scale rate-making proceeding. That case involved a
singl e, nonconpetitive rate base regulated utility, and individual action was
taken with due regard to the particular financial condition of that single
conpany. The PSC has cited no judicial case |law approving PSC interimrate
action taken with regard to an entire industry or a previously non-rate base
regul ated entity.

23. In summary, the challenged "hold subject to refund" requirenent, as
contained in Section 7 of Order Nunber 19095, constitutes a "rule" within the
meani ng of the Adm nistrative Procedure Act. The PSC having failed to foll ow
t he rul emaki ng procedure set forth in Section 120.54, Florida Statutes, the
statement constitutes an invalid exercise of delegated |egislative authority
wi thin the neani ng of Section 120.52(8), Florida Statutes, and is invalid.

FI NAL CRDER

Based upon the findings of fact and conclusions of law recited herein, it
is ORDERED that the requirenent that alternative operator services providers
hol d subject to refund all revenues in excess of the |ocal exchange conpany's
nost conparable rate, as contained in Section 7 of Order Nunber 19095
constitutes an invalid exercise of delegated |egislative authority.

Ordered and entered this 24th day of June, 1988, in Tall ahassee, Florida.

DI ANE D. TREMOR

Hearing Oficer

Division of Adm nistrative
Hear i ngs

The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of June, 1988.

ENDNOTES

1/ This argunent is interesting in light of the fact that the Oder itself, in
Section 7, recites that "it is our view that we nust take 'inmmedi ate and
effective' action to renedy the abusive situation we perceive exists at this
time." Although the Order itself was reduced to witten formon April 4, 1988,
the "hold subject to refund" requirenment was nade effective as of February 2,



1988. In addition, the notice attached to the Order provides that while certain
of its provisions are prelimnary in nature and will beconme effective or fina

on a future date only if a petition for hearing is not tinmely filed, the

provi sions of Section 7 are reviewable only by a notion for reconsideration or
judicial review.

2/ Indeed, the PSC successfully objected to the receipt into evidence of a
transcript of the Agenda Conference, urging that the transcripts of Agenda
Conf erences, which are sinply discussions between the Conmission and its
advisory staff, are not part of the official records of the Conm ssion

3/  Though not determinative of the issues here since it is concluded that this
is not an interimrate proceeding, the exception from APA requirenents contai ned
wi thin Section 120.72(3) does not appear to be applicable when the PSC itself
initiates proceedings "in the nature of interimrate"” changes. That exception
appears to allow individual public utilities and regul ated conpani es, not the
PSC itself, to proceed under the interimrate provisions of Chapter 364. It is
a nmechani sm desi gned to solve the problemof regulatory lag, and not a device to
allow the PSC to ignore Chapter 120 when inposing industry-w de requirenents.

APPENDI X TO FI NAL ORDER, CASE NO. 88-1978RU

The parties' proposed findings of fact have been fully considered and are
accepted and/or incorporated in this Final Order, with the follow ng exceptions:

Central Corporation

5- 7. Rejected as irrelevant to the issues in
di spute

67. Rej ected as an inproper factual finding.

71. Rej ected as argunentati ve.

PSC

10, last sentence Rejected as irrelevant to the issues in
di spute

11. Rej ected as argunentati ve.

13 - 15. Rej ected as argunentative and/or | ega

argunent, as opposed to factual findings.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED, TO JUDI CI AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
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JOANCS, J.

The Florida Public Service Conmnm ssion has appealed froma final
adm ni strative order declaring Paragraph 7 of Public Service Comm ssion O der
19095 to be an invalidly pronul gated rul e pursuant to Chapter 120, Florida
Statutes. Under the facts of this case, we affirm

An alternative operator service (ACS) provides operator-assisted |ong
di stance tel ecommuni cati ons services. Appellee Central Corporation is a type of
ACS denomi nated an interexchange carrier (1XC). In Decenber 1987, after
recei ving nunerous general conplaints fromACS users of excessive rates, the
Conmi ssi on opened Docket No. 871394-TP for the purpose of review ng the
regul atory requirenents appropriate for an energi ng tel ecommunications industry
provi ding | ong di stance tel ephone services.

The initial action in this docket was taken when the Conm ssion voted in
February 1988 to set an expedited hearing to determ ne whether the provision of
ACS service was in the public interest. |In March 1988, the Conmm ssion voted
that AGCS providers would be required to hold subject to refund all revenues
col l ected by those providers which exceeded the nost conparabl e | ocal exchange
rate. This decision was enbodi ed in Paragraph 7 of Order 19095, issued April 4,
1988. The Conmi ssion expl ained that the revenues were being placed subject to



refund pending the results of the hearing on whether ACS was in the public
interest, in order that the excess nonies could be returned if it was decided
that they were generated from i nappropriate charges.

After the Conm ssion denied its request to hold an evidentiary hearing
prior to effectuating Paragraph 7, Central petitioned for an adm nistrative
determ nati on that Paragraph 7 was an invalidly pronul gated rule. The gravanen
of the Conm ssion's argunment in support of Paragraph 7 was that it constituted
an "interimrate order"” pursuant to Section 364.055, Florida Statutes, and thus
was not subject to the requirements of the Administrative Procedures Act,
Chapter 120, Florida Statutes.

The rates which may be charged by nost tel ephone conpani es regul ated by the
Conmi ssion are set with reference to a "rate base,” in order that a reasonable
rate of return on equity may be cal cul ated. The Conm ssion acknow edges t hat
rates which may be charged by an I XC are not set in consideration of such a
base, but are set forth by the I XC as part of the "tariff" which it is required
to maintain on file with the Comm ssion. See Rule 25-24.485, Florida
Adm ni strative Code.

During any proceeding for a change of rates, the Conmm ssion may authorize
the collection of "interimrates” until the entry of a final order with regard
to the change. Section 364.055(1), Fla. Stat. The difference between the
interimrate and the previously authorized rates nust be collected subject to
refund in the event the final order does not authorize the rate change. Section
364.055(2)(a), Fla. Stat.

However, the specifically prescribed nmethod for calculation of interim
rates as set forth in Section 364.055(4) and (5)(a-b), makes this section
i npracticable of application to tel ephone conpani es such as Central, "those
rates are not established with regard to a rate base. Further, the instant
"hol d subject to refund" provision was not entered in a "proceeding for a change
of rates,” as authorized by Section 364.055(1), but rather in anticipation of a
proceedi ng to determ ne whether ACS services were in the public interest.
Therefore, we agree with the ruling of the hearing officer that Paragraph 7
cannot be classified as an interimrate order pursuant to Section 364.055(1) so
as to be exenpt fromthe requirements of the APA. See Section 120.72(3),
Florida Statutes (1987)(notw thstanding any provision of this chapter, al
public utilities and conpani es regul ated by the Commi ssion shall be entitled to
proceed under the interimrate provisions of chapter 364).

However, the Conm ssion does have the statutory authority to take action
upon recei pt of consunmer conplaints of excessive rates. Section 364.14(1),
Florida Statutes (1987), provides that

[wW] henever the Commi ssion finds, ... upon
conplaint, that the rates, charges, tolls,
or rentals demanded, exacted, charged, or
col l ected by any tel ephone conpany .

are unjust, unreasonable, unjustly
discrimnatory, unduly preferential, or in
anywi se in violation of law ... the

Conmi ssion shall determ ne the just and
reasonabl e rates, charges, tolls or rentals
to be thereafter observed and in force and
fix the sanme by order.



Therefore, the Comm ssion may act by order to fix "just and reasonabl e rates”
upon conplaints that existing rates are unjust and unreasonable. The crux of
this appeal therefore becomes whet her Paragraph 7 as enacted and inplenmented in
this case was an "order,"” that is, a final agency decision which does not have
the effect of a rule, Section 120.52(11), Florida Statutes, or a "rule," an
agency statenent of general applicability which prescribes |aw or policy,

i ncludi ng any form which i nposes any requirenent not specifically required by
statute or an existing rule. Section 120.52(16), Fla. Stat.

The hearing officer determ ned that Paragraph 7 had the effect of a rule in
that: 1) it was of general applicability, i.e., it affected all Florida ACS
providers, and 2) it inmposed an inmedi ate requirenent not otherw se required by
statute or existing rule, that is, in light of the "hold subject to refund"
| anguage, ACS providers either had to change previously approved rates to match
t hose charged by | ocal exchange conpanies, or set nonies aside to cover the
potential refund obligation. W agree.

The Conmi ssion argued bel ow, and before this court, that the tenporary
nature of Paragraph 7, that is, its applicability only until the August 1988
proceedi ng, precluded its classification as a rule. However, a tenporally
limted agency action is properly denominated a rule if it has the consistent
effect of law, that is, is consistently applicable throughout its existence to
an entire group rather than to one nenber of that group. Balsamyv. Depart nment
of Health and Rehabilitative Services, 452 So.2d 976 (Fla. 1st DCA 1984).
Paragraph 7 is by its terns applicable to every ACS provider in Florida,
regardl ess of the actual rates being charged by individual providers, for the
entire duration of its applicability.

The Conmi ssion further argues that Paragraph 7 does not explicitly require
ACS providers to take any previously unrequired action. It nerely notifies them
that they mght be required to neet a contingent liability in the future,
leaving it to their sole discretion howto nmeet that contingency. W find that
this contention ignores reality, in that sone action, of whatever nature, nust
be taken by these conpanies to neet the liability for these rate differentials
inthe event it is inposed.

We are not unm ndful of the principle that rul enaki ng cannot be forced upon
an agency and that policy may be devel oped through the adjudication of
i ndi vi dual cases. See McDonald v. Departnent of Banking and Finance, 346 So.2d
569 (Fla. 1st DCA 1977)(while the Florida Adm nistrative Procedures Act requires
rul emaking for policy statenments of general applicability, it also recognizes
the inevitability and desirability of refining incipient agency policy through
adj udi cation of individual cases).

However, both rul emaki ng and the adjudi cati on of individual cases fulfill
adm ni strative due process requirements of notice, hearing and judicial review
Here, the PSC foll owed neither path. There was no rul emaki ng as envi si oned by
Section 120.54, Florida Statutes, nor was there a proceedi ng as envisi oned by
Section 120.57, Florida Statutes. Interested and affected persons had no forum
in which to challenge the PSC s inposition of a new requirenent, and there was
no record to reviewto determne if the basis for the action was support ed.
Thus, the instant agency action is not the type of order agencies are required
to utilize when nmaking decisions affecting substantial interests on a case-by-
case basis.

Ther ef ore, because Paragraph 7 of PSC Order 19095 is consistently
appl i cabl e throughout its existence to every Florida ACS provider, and because



its effect is to inpose requirenents on these conpani es previously uni nposed by
statute or preexisting rule, we find that the hearing officer was correct in her
classification of this provision as a rule subject to the requirenments of
Section 120.54, Florida Statutes. Because those requirenents were admttedly
not followed by the Comm ssion in this case, the provisions of Paragraph 7
cannot be enforced.

We do not by this opinion hold that the Conm ssion cannot, by order, fix
reasonabl e rates for a tel ephone conpany agai nst whom conpl ai nts of excessive
rates have been filed, pursuant to the authority granted by Section 364. 14,
Florida Statutes. It sinply cannot do so in the formof a rule without
following the statutory procedures for the promul gation of such rules.

The order of the hearing officer is affirmed.

SHI VERS, C.J., CONCURS. ERVIN, J., DI SSENTS WTH CPI NI ON.

ERVIN, J., dissents.

| had assuned that following this court's sem nal decision in MDonald v.
Department of Banking & Fin., 346 So.2d 569 (Fla. 1st DCA 1977), we had noved
away fromthe sterile exercise of attenpting to classify agency action as either
a rule or an order, as exenplified in such pre-MDonald opinions as Price Wse
Buyi ng Goup v. Nuzum 343 So.2d 115 (Fla. 1st DCA 1977), and State of Fla.
Dep't of Admin. v. Stevens, 344 So.2d 290 (Fla. 1st DCA 1977). The mgjority's
opi nion unfortunately furnishes a bright signal to litigants that this type of
revi ew nechani smremai ns not only alive but exceedingly well--despite the
absence of any explicit authority in our Adm nistrative Procedure Act (APA) for
i nval i dating agency action having the characteristics of a rule, as defined in
Section 120.52(16), Florida Statutes (1987), but not fornmally adopted as such

| conclude that Public Service Comm ssion Order No. 19095 is just what it
purports to be: an order rather than a rule. As such, it does not fall within
the definition of a rule as provided in section 120.52(16):

"Rul e" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the organi zati on, procedure, or
practice requirements of an agency and

i ncl udes any form whi ch i nposes any

requi renent or solicits any information not
specifically required by statute or by an
exi sting rule.

(Enphasi s added.)

Order No. 10995 requires alternate operator services (ACS) providers to
hol d, subject to refund, all revenues in excess of an ampbunt certain, until the
di sposition of the revenues is determ ned by the hearing set in the order. The
appel l ee argues that this order is a rule, chiefly because it is generally
applicable to all ACS providers, and because it is imedi ately enforceable; thus
it is argued, the order prescribes law or policy w thout being subject to the
stricture of rulemaking. To the contrary, the Public Service Conm ssion
(Commi ssi on) argues that although orders may al so prescribe [aw, the order on
revi ew cannot possibly be a rule, because its only effect is to ensure certain



nmoni es be set aside until policy can be devel oped and enunci at ed--"prescri bed, "
wi thin the neani ng of section 120.52(16).

In order to decide whether the subject order is arule, it is necessary for
us to exam ne sonme of the primary objective behind rul emaki ng and determ ne
whet her those considerations are applicable to the action on review Perhaps
the nost inportant goal of the rule adoption is fair notice to the public of the
agency's intended action, described by this court as "clos[ing] the gap between
what the agency and its staff know about the agency's |aw and policy and what an
out si der can know." MDonald, 346 So.2d at 580 (quoting K Davis, Discretionary
Justice 102 (1969) (hereinafter Davis)). Rulenaking is also designed to assure
"'mature consideration of rules of general application, 1/ as well as to inpel
"agencies to 'confine their own discretion' by 'noving fromvague standards to
definite standards to broad principles to rules.'™ 1d. (quoting Davis, at 55).

Applyi ng the above considerations to the case at hand, it is obvious that
the Conmi ssion's order is not inpressed with any of the benchmarks of policy for
whi ch the provisions of Section 120.54, Florida Statutes (1987), relating to
rul emaki ng, are required. The Conmission itself identifies the order as an
i nteri mmeasure designed to ensure consumer protection during the tinme that the
Conmi ssi on exam nes the issues presented by the conplaints it has received. As
such, the order under review can neither be inpressed with the "mature
consi deration"” intended for a rule, nor can it be viewed as the initial step in
a progression fromvague standards to definite standards and finally to broad
principles, given the agency's confession of a |ack of adequate information on
the nmerits presented by the conplaints of excessive charges by ACS. Due to the
agency's lack of fornulation of any policy at the time of the entry of the order
on review, we are not confronted with any gap between what the agency knows and
what the public is unaware of. Indeed, at the tine of the order's entry, it
appears that the agency itself knewlittle nore than would an interested
outsider, in that the purpose of the public hearing, as provided in the order
was to obtain information fromwhich the Conm ssion hoped to devel op an
intelligent policy judgnent that it was then unable to state. |In ny judgnent,
none of the considerations that are relevant to rule adoption is present here.

As observed in MDonald, the franmers of the APA "had no intention of
buil di ng an i npenetrable wall between policynmaki ng and adj udi cation.”™ MDonal d,
346 So.2d at 581. "The folly of inposing rul enmaki ng procedures on al
statenments of incipient policy is evident[,]" because to do so will hardly
encour age agencies to "structure their discretion progressively by vague
standards, then definite standards, then broad principles, then rules.” 1d. at
580 (enphasis added). Although the definition of a rule "obviously could be
read literally to enconpass virtually any utterance by an agency," 2/
nevert hel ess, to do so nakes it inpossible for an agency to "w sely sharpen its
pur poses through adjudi cation before casting rules.” Id. at 581 (citing Shapiro,
The Choi ce of Rul emaki ng or Adjudication in the Devel opnent of Adm nistrative
Policy, 78 Harv. L. Rev. 921, 927 (1965)).

In a nunmber of cases this court has recognized that it is unwise to force
agenci es to pigeonhole their activities into "rule" versus "order" categories.
For exanple, in Florida Pub. Serv. Commin v. Indiantowmn Tel. Sys. Inc., 435
So.2d 892 (Fla. 1st DCA 1983), holding that the Conmm ssion could proceed to
devel op policy through adjudication rather than rul emaking, this court said that
"there is no authority to conpel the agency to choose rul emaki ng over
adjudi cation.” 1d. at 895-96. Furthernore, in Departnent of Revenue v. U. S
Sugar Corp., 388 So.2d 596, 598 (Fla. 1st DCA 1980)(Ervin, J., concurring), it
was noted that the classification of agency action as a rule or order is not



important; rather the relevant inquiry is whether the agency has adequately
explained its action, and, if it has, whether its action is within the

di scretion delegated to it. |If an agency has explained itself and has acted
within its del egated authority, then the court should sustain the action even
t hough the agency's statenment "may have all the characteristics of section
120.52[16]"'s definition of rule.” 1d. As was observed in Wiite Advertising
Int'l v. State of Fla. Dept. of Transp., 368 So.2d 411, 413 n.5 (Fla. 1st DCA
1979) (Ervin, J., concurring and dissenting)(citing 1 K Davis, Adnmnistrative
Law Treatise 286 (1958)), "Professor Davis' solution to deciding whether such
borderline activities [i.e., categorizing as rule or order] should be validated
is "to avoid classifying them-to skip the labeling and to proceed directly to
the problem at hand.'"

More than six years ago this court rejected an argunent that the Board of
Medi cal Examiners' interpretation of Section 458.311(1)(b), Florida Statutes
(1979), which resulted in the applicant being barred for |icensure as a nedica
practitioner because he had not graduated from an approved nedical school, was
invalid for the reason that the interpretation had not been adopted as a rule.
Barker v. Board of Medical Exami ners, 428 So.2d 720 (Fla. 1st DCA 1983). In
uphol di ng the Board's nonrul e policy decision, we made the foll ow ng
observati ons:

The fact, however, that no rul e was extant

at the tine Barker applied for |icensure does
not necessarily mean the Board' s action was
void. The tine has |long since passed (if
ever it existed) that agency action was
mechani cal ly invalidated sinply because no
rule was in effect. Certain opinions from
this court during our early experience with
Florida's 1974 Adm nistrative Procedure Act
may have so indicated. Qur academc
endeavors in attenpting to |abel the action
either rule or nonrule to determ ne whether
or not it fell within section 120.52(14)'s

[ now renunbered as 120.52(16)] definition of
a rul e have now been |l argely discarded

There are, however, costs exacted upon an
agency whi ch avoids the rul emaki ng procedure
provi ded by section 120.54, chief anong those
bei ng that the agency nmay be required
repeatedly to defend its nonrule policy

deci sions in each case.

Id. at 722 (citations omtted).

The above approach appears to have been approved by the Florida Suprene
Court, insofar as it relates to an agency's formation of policy. In Gty of
Tal | ahassee v. Florida Pub. Serv. Commin, 433 So.2d 505 (Fla. 1983), the suprene
court, while denying the city's petition to force the Conm ssion to initiate
rul emaki ng, made the foll owi ng observati ons:

The statutes outlining the PSC s
jurisdiction and duties are necessarily
general in nature, providing for
flexibility in the exercise of its power.



To the extent the PSC solidifies its
position on policy in a particular area,
we believe such established policy should
be codified by rule. However, as in the
instant case, if the PSC seeks to
exercise its authority on a case-by-case
basis until it has focused on a common
scheme of inquiry derived through
experi ence gai ned from adversary
proceedi ngs, then we hold that there
shoul d be erected no inpedinent to the
PSC s el ection of such course.

* * %
Currently, by its own actions and
adm ssions, the PSC has shown t hat
it isin a formulative stage regarding
policy. As such, no greater restraints
shoul d be inposed on the exercise of the
PSC s authority other than those al ready
found in section 366.06(1) as well as
those factors it has, and subsequently
will, expressly raise either inits
orders or through adversary proceedi ngs
in this Court.

* * %
We have held in the past and continue
to hold in this case, that adm nistrative
agenci es may devel op policies by
adj udi cation and that formal rul enmaking
is not initially necessary in all cases.

Id. at 507-08 (enphasis added).

In the instant case, despite the contrary adnonition of a nunber of
schol ars and judges, appellee asks this court to approve the hearing officer's
order that places the agency's action into the rul enaki ng category--an exercise
whi ch appears to nme to be one of nmere labeling--rather than pernmt the agency to
proceed with incipient policymaking by interimorder, and then to final action
If the latter course were approved, this court would be in a position of
revi ewi ng whet her the action taken was correct, rather than being restricted to
the limted question, at this truncated juncture, of whether the action should
be invalidated, because not adopted as a rule.

Appel | ee al so argues, relying upon Bal samv. Departnment of Health &
Rehabilitative Servs., 452 So.2d 976 (Fla. 1st DCA 1984), that action which has
i ndustry-wi de effect is necessarily a rule, regardl ess of the duration of the
agency action. | do not regard Bal sam as standing for such a broad proposition
The court's holding in Bal sam which invalidated a noratoriuminposed by the
agency on receipt of certificate of need (CON) applications, appears |argely
notivated by the court's recognition that if appellant, a party substantially
affected by the agency's inposition of the noratorium had not been afforded the
revi ew nechani sm provi ded by the rul emaki ng procedures of Chapter 120, the
appel I ant woul d have had no review until the next "batching cycle" of CON
applications. 1d. at 977. By that tine, appellant would have been deprived of
a conpetitive advantage. 1d. 1In fact, the result of our decision in Bal sam was
to order HRS to nake a determ nati on on appellants' application for a CON "as
soon as possible.” 1d. at 978. 3/ |In the present case, Central Corporation



however, has been provided a point of entry into the adm nistrative proceeding,
and i ndeed has now had a full section 120.57(1) hearing, pursuant to the very
order it challenges. Thus, in ny judgnent, the policy underpinning our decision
in Balsamis inapplicable to the instant case.

The very fact that Central has been afforded dual entries into the
adm ni strative arena via both the rule chall enge and adversary adjudi catory
avenues i s perhaps an even nore fundanental reason why the order on review
shoul d not be invalidated as a nonadopted rule, or why the rule challenge
proceedi ng should not be entertained. The practice of allow ng sinmnultaneous,
dual administrative proceedi ngs was condemmed in Fox v. State Bd. of Osteopathic
Medi cal Exami ners, 395 So.2d 192 (Fla. 1st DCA 1981), in which we held that
decl aratory statenent proceedi ngs brought pursuant to section 120.565 of the APA
could not be pursued on issues sinultaneously litigated in a section 120.57
adj udi catory proceeding. See also Couch v. State of Fla. Dep't. of Health &
Rehabi litative Servs., 377 So.2d 32 (Fla. 1st DCA 1979). Similarly, in the case
at hand, issues were sinultaneously litigated under Sections 120.57 and 120. 56,
Florida Statutes (1987). In ny judgnent, it is questionable whether the party
af fected by the agency's action has the legal right to proceed under both
statutes, in that the order which it is challenging as a nonadopted rule itself
provides the party with a formal hearing, which was sought, and whi ch has now
been concluded. One has to question whether permitting such dual reviews, under
the circunstances at bar, results in an undesirable manipul ation of the
procedural protections provided in the APA

For the above reasons | would reverse the hearing officer's order of
i nval i dati on.

ENDNOTES

1/ MDonald, 346 So.2d at 580 n.6 (quoting NLRB v. Wnman- Gordon Co., 394 U.S.
759, 764, 89 S.Ct. 1426, 1429, 22 L.Ed.2d 709, 714 (1969)).

2/ McDonal d, 346 So.2d at 581 (quoting Pacific Gas & Elec. Co. v. Federal Power
Comm n, 506 F.2d 33, 37 (D.C. Gr. 1974)).

3/ Another pertinent reason for invalidating the agency's action in Bal sam was
that there was no statutory authority for the inposition of a noratorium in
that Section 381.494(5), Florida Statutes (1981), required the agency, by rule,
to provide for the subm ssion of CON applications on a "tinetable or cycle

basis.” Balsam 452 So.2d at 977. Consequently a noratoriumon such
applications would clearly have been in contravention of the authority del egated
to the agency by the legislature. 1n contrast, the agency here is specifically

given the authority by Section 364.14(1), Florida Statutes (1987), to deterni ne
by order whether the rates demanded are "just and reasonable.”



MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorable, the Judges of the Diane D. Trenor
Hearing Oficer

WHEREAS, in that certain cause filed in this Court styled:

FLORI DA MANUFACTURED HOUSI NG
ASSCCI ATION, INC., A Florida
i ncor porated associ ati on not
for profit
Case No. 88-1889
VS. Your Case No. 88-1978-R

DEPARTMENT OF BUSI NESS

REGULATI ON, DI VI SI ON OF FLORI DA
LAND CONDOM NI UM AND MOBI LE
HOVES

VS.

FEDERATI ON OF MOBI LE HOVE OMNNERS
OF FLORI DA, I NC

The attached opi nion was rendered on Cctober 19, 1989.

YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nions, the rules of this Court and the laws of the State of Florida.

W TNESS t he Honor abl e Dougl ass B. Shivers

Chi ef Judge of the District Court of Appeal of Florida, First District and the

Seal of said court at Tallahassee, the Capitol, on this 21st day of Novenber,
1989.

Cerk, District Court of Appeal of Florida,
First District



